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out of a room or a door in a passage, and which were put into his 
cart ; he went there late in the evening, and after waiting some 
time he went to inquire for the warehouseman ; the porter told 
him the warehouseman was upstairs, and he gave him some direc- 
tion as to going towards the place where he might meet with the 
warehouseman. His own account of the matter was, that he had 
got into a very dark passage, and going along that dark passage 
and seeing nothing, he turned to the right, or to the left, and, as 
he said, went down a hole ; in point of fact he went down a stair- 
case. The learned Judge, my brother Bramwell, directed a non- 
suit, upon this sort of alternative ; if it was so dark that he could 
not see, he ought not to have proceeded without a light ; if it was 
sufficiently light that he could see, he might have avoided the 
staircase, which is a very different thing from a hole or a trap- 
door, down which a man may fall. My brother Bramwell directed 
a nonsuit, and I think the nonsuit was perfectly right. I am 
not aware what question could have been left. It certainly was 
not the business of the owners of the premises to have the 
passage lighted. It certainly is, generally speaking, the duty of 
every person to take care of his own safety, so as not to go along 
a dark passage without the assistance of some light to tell him 
where he is going, and what the danger is that he is to expect. 
There was no contract, and no public or private duty on the part 
of the owners of the premises that they should be in any other or 
different condition to that in which they were. It therefore seems 
to me that the nonsuit was perfectly right. 
Bramwell and Channell, Bs., concurred. 

Rule refused. 



ABSTRACTS OF RECENT AMERICAN DECISIONS. 

SUPREME COURT OF NEW YORK. 1 

Railroads— J)uty of Company in respect to Construction — Right of 
Abandonment. — It seems that no positive obligation to build a railroad, 

1 From the Hon. 0. L. Barbour, Reporter of the Court. 
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either in whole or in part, rests upon the Company from its having 
obtained a charter for that purpose. Nor can any clear and imperative 
obligation to complete the entire route of a road, be deduced from the 
fact that the Company has completed a portion of it : Tlie People vs. The 
Albany and Vermont Railroad Company. 

The question of abandonment is somewhat different from that of con- 
struction. The right to abandon does not inevitably result from the right 
not to build : Id. 

It may be that a railroad Company having- accepted a charter, obtained 
subscriptions to the stock, acquired the right of eminent domain, procured 
an assessment of damages on the faith of completing the road, built the 
same and put it iu operation, and assumed to become common carriers, 
has also incurred some obligations to the public which it is bound to 
fulfil. The public must have some rights. Yet it is not by any means 
clear that the corporation has not the right to abandon its whole road, if it 
elects to do so. Per Hogeboom, J. : Id. 

But the right to abandon a part of a road necessary to the preservation 
of an unbroken line of railroad communication, if it exists, is not absolute 
and unrestricted, but may, in a proper case, be interfered with or con- 
trolled: Id. 

Although in ordinary cases, an appeal to the Legislature, to take away 
the charter, or to the Courts to forfeit it for non-user, may be the more 
pertinent and available remedy, yet in extreme and urgent circumstances, 
where sudden and injurious consequences are likely to ensue, the remedy 
by injunction, to prevent the taking up of the track, or other dismantling 
of the road, or by mandamus to compel its restoration, may be had : Id. 

Carriers — Lien for back Freight — Liability of Consignee. — The lien 
of a carrier for back freight paid by him to another carrier, is not 
measured by the quantity of goods represented, nor the sum advanced by 
him. It exists only for the quantity of goods actually transported, what- 
ever the same may be, and for the customary and reasonable rates of 
transportation : Travis and Others vs. Thompson. 

Where an intermediate or ultimate carrier pays to a previous carrier 
the amount claimed by him for back freight, without knowledge of a pay- 
ment having been made by the consignor to the original carrier, on 
account of the freight at the commencement of the voyage, he cannot 
recover of the consignee the amount of such previous payment : Id. 

Though intermediate or ultimate carriers have, by custom and by the 
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law, €he right to collect the charges of previous carriers, properly incurred 
in the actual transportation of the goods, if reasonable in amount and 
actually unpaid, yet if such previous charges have been in fact prepaid, 
the intermediate or ultimate carriers cannot assert a lien therefor : Id. 

Ejectment — Possession and Claim of Defendant — Lease — Adverse Pos- 
session. — Ejectment will not lie, where the defendant claims and enjoys 
only an easement — a right to flow the land — subject to which easement 
the plaintiff has undisputed control and dominion over the land, and may 
occupy it as he desires : Wilkhw vs. Lane. 

A lease, granting the privilege of turning a stream of water from its 
course and using the same, executed long after the lessor has conveyed 
to another all his interest in the' land, by warranty deed with full cove- 
nants, is absolutely void as against the grantee of the land, and those 
claiming under him, and will not create the relation of landlord and 
tenant, as between a subsequent grantee of the land and an assignee of 
the lease : Id. 

Such a lease will not constitute or confer any title or right of possession, 
otherwise than as the foundation of, or connected with an adverse posses- 
sion. It is adverse to the title of the grantee of the land; and by making 
it, the lessor asserts a right to the thing granted, which assertion or claim 
will pass from him to the lessee, and thence to an assignee of the lease, 
and, if accompanied by actual enjoyment, is as effectual as an adverse 
claim on the part of the assignee, as though it embraced the entire estate 
in the land : Id. 

Principal and Agent — Arbitration and Award. — Where an agent, 
without authority from his principal, submits to arbitration in his own 
name, controversies existing between the principal and another, and after 
an award is made in favor of the agent, the principal takes an assign- 
ment of it, and then assigns it to a stranger, this is an adoption and rati- 
fication by the principal of the unauthorized act of the agent in making 
the submission : Lowenstein vs. Mcintosh. 

An action brought upon such award by the assignee, and a recovery 
and judgment thereon, will establish the validity of the award as effectu- 
ally as if the action had been brought by the principal before assigning 
it: Id. 

Until such judgment is reversed, it binds all the parties and privies, 
as to everything necessarily adjudicated thereby, and bars an action by 



248 ABSTRACTS OF RECENT DECISIONS. 

the principal for any of the matters embraced in the submission ; he being 
in privity with the plaintiff in such judgment in respect thereto and 
everything which it necessarily adjudicates : Id. 

An award settles and quiets for ever all questions fairly within the 
meaning and intention of the submission ; and that even though the arbi- 
trators neglected to pass upon some of the matters submitted to them. 
There is no difference, in this respect, between an award and a judgment : 
Id. 

Chattel Mortgage — Parol Evidence to show its purpose. — Where a chat- 
tel mortgage recites a present absolute indebtedness on the part of the 
mortgagor, and is conditioned for the payment of that, at a particular 
time, and nothing else, parol evidence is admissible to show that the ob- 
ject and purpose of the mortgage was to secure the mortgagee for his 
contingent liabilities as indorser of the mortgagor's notes, thereafter to be 
made : McKinster vs. Babcock et al. 

Opinions of Witnesses — Pleading — Waiver of Tort. — Under a com- 
plaint counting on an indebtedness for hay, &c, sold and delivered, and 
for money had and received, the plaintiff may prove a tortious taking, the 
sale of the property, and the receipt of the money by the defendant; and 
waiving the tort, he may go for the money had and received, or for the 
value of the hay, &c, as for goods sold and delivered : Harpending vs. 
Shoemaker. 

The opinions of witnesses, properly qualified to speak upon the subject, 
are competent evidence to aid in establishing how much or what propor- 
tion of the grain was left upon the straw by a tenant after threshing 
buckwheat : Id. 

In respect to unprofessional persons, opinions, to be competent evi- 
dence, must be such as to constitute, in some degree, knowledge of exist- 
ing facts. Mere speculative opinions are not competent evidence, unless 
in the case of experts : Id. 

NEW YORK COURT OP APPEALS. 1 

Judgment in another State — Proper Form of Attestation of Record. — 
The attestation of a judgment of a State Court, in order to make it evi- 
dence in another State, under the Act of Congress, must be signed by the 
clerk : the attestation of a deputy clerk is insufficient : Morris et al., Ad- 
ministrators, vs. Patchin. 

1 From E. P. Smith, Esq., Reporter. 
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Such a defect is not cured by the certificate of the presiding magistrate 
of the State Court that the attestation, is in due form, and authorized by 
the State law. It is immaterial that the attestation conforms to the law 
of the State : it must conform to the Act of Congress : Id. 

In order to make the record of a judgment evidence, it must be signed 
by the officer authorized by law, and must have been filed in the proper 
office. Where the record itself fails to show these essentials to its validity, 
it seems that it is inadmissible to sustain process founded thereon, even 
though attested in the manner required by the Act of Congress to authen- 
ticate a judgment : Id. 

Banking Association — Provisions in regard to Transfers of Stock. — 
A provision in the articles of a banking association that the shares of its 
stock shall not be transferable until the shareholder shall discharge all 
debts due by him to the association, includes liabilities of the shareholder 
which have not matured : Leggett vs. The Bank of Sing Sing. 

Such a provision creates a valid lien as against an assignee of the stock, 
who takes with knowledge thereof, while the shareholder is under a con- 
tingent liability as indorser, and gives no notice to the bank of his claim 
until after the indorser's liability has become fixed : Id. 

Interest on Municipal Bonds — Remedy to enforce Payment. — Chapter 
375 of 1852, required- the raising by tax on the town of Genoa of the 
interest on certain bonds of that town, the money to be received and paid 
to the bondholders by commissioners appointed for that purpose. The 
money having been raised, it seems that mandamus to the commissioners 
is the proper remedy to enforce payment and not an action against the 
town : The People, ex rel. Fiedler vs. Mead et al. 

The Act directing the commissioners to issue bonds " under their official 
signatures," is satisfied, it seems, by instruments not under seal, and pay- 
able to bearer : Id. 

The decision in Starin vs. The Town of Genoa (23 N. Y. 439), reiterated 
that a certificate, required by the statute, but not made evidence, that the 
taxpayers had assented to the issue of the bonds, is not proof for a bond 
fide holder of the feet of such assent : Id. 

Chattel Mortgage — Acts of Attorney — Rights of Chattel Owner. — An 
agreement, upon the mortgage of chattels, that the mortgagor shall keep 
possession and retail the goods for cash only, paying over the money to the 
mortgagee, is not fraudulent in law, but presents a question of good faith 
for the jury : Ford et al. vs. Williams. 

The attorney in an execution, who refused to state whether he directed 
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the sale of particular chattels by instruction of his client, and challenged 
a suit against himself, is estopped from denying that he acted on his indi- 
vidual responsibility : Id. 

The owner of such chattels, who states his claim and forbids the sale, 
may purchase the property without impairing his right of action for the 
trespass : Id. 

A paper issued by a court of record in the form of a commission to take 
testimony, but without a seal, is a nullity, and depositions taken under it 
are not admissible as evidence : Id. 

Foreign Law — Rights of Wife as Creditor of Husband, — The rights 
of a wife, as creditor of her husband under the law of France, where the 
marriage was contracted, continue and attach to the property of the husband 
where he abandons her and dies domiciled in this State : Bonati vs. Welsch, 
Executor, &c, of Bonati, deceased, and others. 

Accordingly, where the husband had appropriated the proceeds of real 
estate inherited by the wife during eoverture, and she was, by the French 
law, entitled to priority of payment out of his estate, held, that such right 
to priority exists as against his legatees, though the property bequeathed 
had all been acquired by him in this state subsequent to his desertion of 
the wife : Id. 

Husband and Wife — Power of Wife to dispose of Property by Will. — 
At common law, a husband is entitled to the personal property and choses 
in action of his wife, and they are vested in him at her death, whether 
reduced to possession or not, in virtue of his marital right, and not of his 
right to administration : Ryder, Administrator, vs. Hulse. 

The statutes of 1848 and 1849, for the protection of married women, 
gave no power to the wife to dispose by will of property acquired by her 
before the passage of the acts, or of the interest accruing after the acts 
upon money previously given to her, or of the proceeds of her own labor 
which her husband permitted her to receive, manage, and invest in her 
own name and as if it were her own property : Id. 

Evidence of such a course of dealing by the wife with personal property 
bequeathed to and earned by her, and her husband's declarations that she 
could give her money to whom she pleased, only establish an omission to 
exercise his marital rights in her lifetime, and do not imply a relinquish- 
ment of his rights in case of survivorship : Id. 

Counsel Fees. — Reasonable counsel fees incurred in the defence of a suit 
to restrain the payment of an award, are recoverable upon a bond condi- 
tioned for the payment of all costs and damages arising from the obligor's 
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obtaining an injunction or from his contesting the payment : Corcoran vs. 
Judson. 

Assignment in Trust for Creditors. — An assignment in trust for creditors 
is not rendered void by a provision giving the assignees (one of them being 
a lawyer) " a just and reasonable compensation for labor, time, services, 
and attention," in the business of the trust : Campbell et al. vs. Wood- 
worth et al. 

This language is to be construed as meaning no more than the commis- 
sions fixed by law : Id. 

SUPREME COURT OP PENNSYLVANIA. 1 

Religious Societies, constitutional Rights of, as to Internal Laws and 
Regulations — Title to Church Properly of divided Congregation, by whom, 
held — Authority of Synods, how far binding — What Modification of Re- 
ligious Doctrines will occasion Forfeiture of Church Property. — Under 
the Constitution of Pennsylvania every religious society has its laws 
within itself, as to its own internal order and the mode in which it fulfils 
its functions, provided it keep within the bounds of social order and mo- 
rality. Independent churches have their law in their own separate insti- 
tutions : associated churches, theirs, in their own rules and in those of the 
associated organism : Mc Ginnis et al. vs. Watson et al. 

The title to the church property of a divided congregation, is in that 
part of it which is acting in harmony with its own law ; and the ecclesi- 
astical laws, usages, customs, and principles which were accepted among 
them, before the dispute began, are the standard for determining which 
party is right : Id. 

The act of a synod is binding upon the congregations composing it as 
members, so far as the act is in accordance with its own laws : in 
general organizations of united synods or churches, the law of the general 
organism is binding on all the individual congregations ; and a majority 
of a single congregation, dissenting from the act of union, and seceding 
therefor, lose all their rights to the church property : Id. 

A congregation of the Associate Seceder Church of North America, 
purchased in 1803 a lot of ground, erected a meeting-house thereon, and 
continued to worship therein until 1858, when the synod to which it be- 
longed, by a large majority, formed a union with the Associated Keformed 
Synod. A majority of the congregation and the presbytery to which it 
belonged approved of the union, but a minority disapproving, claimed the 

i From Robert E. Wright, Esq., State Reporter, to be reported in the 5th volume 
of his Reports. 



252 ABSTRACTS OF RECENT DECISIONS. 

lot and meeting-house, because of their adherence to the opinions and 
principles of the original church : Held, that as authority to legislate 
upon the doctrines, forms, and practice of that church, was one of its 
most obvious principles, as evidenced by frequent and material changes 
therein ; as the objections of the minority of the congregation to the act 
of union, assumed a degree of strictness and rigidity of doctrine too mi- 
nute for the law to appreciate and take cognisance of; and as the action 
of the synod and presbyteries, as exhibited in the evidence, when judged 
by the constitution and usages of that church, had not been brought 
about by any excess of usual and legitimate authority on their part : the 
act of union, therefore, of the Associate Seceder Synod of North America 
with the Associate Reformed Synod, was not such a departure from its 
ancient usages and laws, as would condemn its action ; and, consequently, 
the majority of the congregation approving of the union, were the regu- 
lar and legitimate succession of associate owners, and the part acting in 
harmony with its own laws, and as such were entitled to the edifice and 
ground of the meeting-house : Id. 

Wills — Adultery, when Evidence of undue Influence over Testator. — 
The influence of a lawful relation over testamentary dispositions is not 
prohibited by law, except when unduly exerted over the very act of de- 
vising; but that of an unlawful relation, is unlawful, in so far as it re- 
spects testamentary dispositions favorable to the unlawful relation and 
unfavorable to the lawful heirs : Bean and Wife vs. Negley and Cuthbert. 

In a feigned issue to determine the validity of a will, it may be shown 
by the contestants that at the time the will was made, the testator was 
living in open adultery with the mother of the children to whom he had 
devised the bulk of his estate; and that fact, taken in connection with 
the devise, is evidence of undue influence exerted by her over the tes- 
tator, that may justify a verdict against the validity of the will : Id. 

SUPREME COURT OF MASSACHUSETTS. 1 

Guardian of Spendthrift, Liability and Duties of — Investments by. — 
The guardian of a spendthrift will be held responsible for all losses which 
arise in consequence of his disregard of the terms of his license to sell the 
real estate of his ward, both in respect to the manner of making the sale 
and the disposition of the proceeds ; and his ward's assent to his proceed- 
ings will not exonerate him from his responsibility : Harding vs. Lamed. 

If the guardian of a spendthrift, in acting under a license to sell real 

1 From Charles Allen, Esq., Reporter of the Court. 
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estate of his ward which is subject to a mortgage, with directions that the 
proceeds be put at interest and secured Jby mortgage on other real estate 
or otherwise well and safely invested, makes a sale of the equity of redemp- 
tion and also of hay which is treated as a portion of the real estate and 
returned by him as such, and for a portion of the purchase-money takes 
security upon the equity of redemption which he has sold, and, the pur- 
chase-money not being paid, is obliged to take the same back and to 
expend money thereon in making repairs, and the mortgage is subse- 
quently foreclosed, he cannot be allowed in his account either for that 
portion of the price of the real estate or hay which he has failed to collect, 
or for the sums expended for repairs. And the fact that the mortgagee 
is still willing that he should redeem the real estate from the mortgage is 
immaterial : Id. 

The guardian of a spendthrift will be held responsible for all losses 
which arise in consequence of investments by him which appear to have 
been made without the exercise of reasonable care and prudence on his 
part. And it is not reasonable care and prudence to take notes for $400, 
payable at intervals of from one to three years, signed by two persons, 
each of whom is reputed to be good for $500 ; or to take a note for $240 
signed by four persons, one of whom is reputed to be rich, if the others 
do not appear to have any property : Id. 

Fornication and Bastardy — Evidence in. — The complainant in a 
bastardy process cannot be allowed to introduce in evidence the declara- 
tions of the attending physician, made to her during her travail, as to her 
condition and peril, for the purpose of corroborating her testimony ; or to 
call witnesses to testify to a resemblance between the features of the child 
and the defendant: Eddy vs. Gray. 

The presiding judge at a trial may call the attention of the jury to the 
evidence which is in the case, and state his recollection of what has or has 
not been testified to, submitting the whole matter to their consideration 
and judgment : Id. 

Evidence that the complainant in a bastardy process had intercourse 
with other men than the defendant more than ten calendar months before 
the birth of the child is inadmissible, if there is- no evidence that the 
period of her gestation was unusually protracted : Id. 

Evidence that the complainant in a bastardy process was in the habit 
of associating with young men whose reputation for chastity was bad is 
inadmissible : Id. 

If a witness for the complainant in a bastardy process has denied on 
cross-examination that he ever had intercourse with her, he cannot be 
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contradicted by proof of admissions by him to the contrary, unless such 
admissions refer to a period of time when, if true, he might be the father 
of the child : Id. 

Deed, when held to be a Mortgage — Executor, Suit against — Construc- 
tion. — If it can be gathered from the whole of a deed that it was intended 
only as security for the performance of a particular duty, it will be con- 
sidered as a mortgage, although there is no express provision that upon 
the fulfilment of the condition the deed shall be void : Steel vs. Steel. 

A mortgagee who has not entered upon and taken possession of the 
mortgaged premises has no estate which can descend to his heirs : Id. 

If it appears by the officer's return that an execution was levied upon 
the land of an intestate in the hands of his administrator, the levy is 
valid, although the appraisers misdescribed it as land of the administrator, 
and their certificate is referred to in the return : Id. 

A provision in a deed that the grantor does not convey or intend to 
convey the premises described until his decease and the decease of his 
wife, is valid ; and the grantee acquires no right to the possession of the 
premises until after the decease of the grantor and his wife : Id. 

Dogs, Injury by — Infant, want of Care by — Arbitration. — The owner 
of a dog which has inflicted an injury on a child cannot exempt himself 
from the liability imposed by statute because it appears that the child did 
not act with the discretion and judgment of a person of mature years; 
but he is liable, if the child is bitten while using such care as is usual 
with children of its age, and there is no want of ordinary care in the 
person having the care of the child : Munn vs. Reed. 

If, in an action to recover for an injury inflicted upon a child by a dog, 
the case is submitted to the jury under instructions requiring them to 
find that neither the fault of the child nor of the mother, who had the 
care of the child, contributed to the injury, a verdict for the plaintiff will 
not be set aside because the judge refused to instruct the jury, at the 
request of the defendant, that it is prima facie evidence of want of care 
for a mother to allow her child to play with a strange dog : Id. 

If the father and next friend of an infact, who is plaintiff in an action 
to recover for an injury inflicted by the bite of a dog, enters into a sub- 
mission reciting that there is a controversy in relation to damage sustained 
by his child, by a dog belonging to the defendant, and agreeing to refer 
the whole subject in dispute to arbitrators, and signs the same with his 
own name, an award of the arbitrators finding that the defendant shall 
pay a certain sum to the father and another sum to the child is no defence 
to the action : Id. 



